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November 8, 2007 //

Tos Chairman, Ohio Coastal Resources Advisory Council
Re: Draft Ohio Administrative Code (OAC) Rules 1501-6

The Ohio Coastal Resource Management Project (OCRMP), a nonprofit organization, has
been a historic partner in the development of Ohio's coastal progranm.

For over 200 years, Ohio citizens have enjoyed the right to walk along the Lake Erie
shore on the common ground of Iake Erie's Public Trust lands--up to the high water mark.
However, the Governor announced a new regulatory policy regarding coastal land management
on July 13, 2007, which abrogates the long-held right of the public to walk along the lake
Erie shoreline (Attachment 1). A lot of time and thought have been invested by Ohio
Coastal Resources Advisory Council members, Onio Coastal Management Program (OCMP) staff,
and the public in drafting rules to implement this policy.

However, OCRMP objects to the basic premise in these proposed rules--that the state
can give away the Public Trust lands along Ohio's lLake Erie shoreline, up to the Ordinary
High Water Mark (OHWM), to the upland property owners. Therefore OCRMP urges ODNR to
consult legal counsel and to hold a set of public hearings on these draft rules, and to
take no further action until the ongoing litigation of the Ohio Lakefront Group v. ODNR
has been finally settled.

OCRMP contends that the overlapping property rights--private, state, and federal--
are not mutually exclusive., Therefore, the owner of property abutting lLake Erie can
enjoy the littoral rights of access, reasonable use of the water, and wharfing out, not
inconsistent with the public's rights of fishing and recreation., The law recognizes
overlapping public and private rights along the shore. The right of the public to walk and
fish from shore up to the OHWM was recently upheld by the Michigan Supreme Court (2005).

NOAA must review these rules to assess if they meet federal requirements, with the
loss of about $2.2 million per year in federal funding if they do not.

Resource protection: OCRMP is very concerned that, while the criteria for decisions
on proposed structures in the coastal area have been transferred from the Lease language
to the Permit language, all other coastal resource protection authority is removed so
ODNR may not be able to protect resources such as coastal wetlands and spawning and
nursery grounds for fish and aquatic life.

Finally, OCRMP recommends that notice to the public and opportunity to comment on
applicatlons for structures in the coastal area be provided.

OCRMP's position is based on the following reasons:

FIRST: Public Trust lands

Ohio's Public Trust Doctrine was originally established in 1803 when the "Northwest
Ordinance” gave the new state authority to regulate activities occurring in navigable
waters within state boundaries. This doctrine had its oriein in Roman civil law. In
essence, the predecessor of this doctrine assured Roman citizens the right to use and enjoy
rivers, lakes, streams, oceans (including their shores), and the plant and animal life
that inhabited them. ILater, English common law recognizes public rights in all tidewaters
and the lands beneath. English common law became the law of the thirteen colonies, and
then of the Thirteen Original States. As the Thirteen Original States held their lands
beneath navigable waters in trust, so did the 37 new States receive them on an equal
footing with the Thirteen Original States.*
*Coastal States Organization, Inc., Putting the Public Trust Doctrine to Work, 2nd Ed. (1997)
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Today, the waters of Lake Erie and lands underlying thenm belong to the State as
proprietor intrust for the people of the state for the public uses to which they may be
adapted. This is subject to the powers of the U.S., government, to the public rights of
navigation, water commerce, and fishery, and to the property rights of littoral owners.
This special Public Trust title includes those lands formerly underlying Lake Erie and now
artificially filled. Several Ohio cases have clarified that "public use" is to be con-
strued broadly and extended to recreation, as well as commerce, navigation and fishing.

On the other hand, owners of upland property on the shoreline of Lake Erie have unique
littoral rights stemming from ownership of the waterfront land. These rights include
access, reasonable use of the water, and the right to wharf out into the water. The law
recognizes overlapping public and private rights along the shore.

A, The U.,S. Supreme Court in 1892 held that the state cannot abdicate its responsibility

Tor Public Trust lands (Illinols Central Rallroad Company v. People of the State of TIli-
nois and the City af Chicago):

"The State can no more abdicate its trust over property in which the whole people are
interested, like navigable waters and soils under them so as to leave them entirely under
the use and control of private parties, except in the instance of parcels mentioned for
the improvement of the navigation and use of the waters, or when parcels can be disposed
of without impairment of the public interest in what remains, than it can abdicate its
police powers in the administration of government and the preservation of the peace."

See also Shively v. Bowlby (1893), in which the U.S. Supreme Court held that when
a state is granted statehood, it is also granted title, as proprietor in trust for all
people of the state, to the lands and waters of all navigable bodies of waters within the
territorial boundaries of the state up to the ordinary high water mark.

This decision was reaffirmed by Congress in the Submerged Lands Act of 1953 (U.S. Code
Title 43, Chapter 29, Section 1301), which states:

The term ‘'lands beneath navigable waters' means all lands within the boundaries of
each of the respective States which are covered by nontidal waters that were navigable
under the laws of the United States at the time such State became a member of the Unioen,
or acquired sovereignty over such lands and waters thereafter, up to the ordinary high
water mark as to heretofore or hereafter modified by accretion, erosion, and reliction
and [éll] filled in, made, or reclaimed lands which formerly were lands beneath navigable
waters, as hereinabove defined."

The Ohio Supreme Court held in State v. Cleveland & Pittsburgh Railroad (1916): "The

ownership of waters of lLake Erie, and of the land under them within the state is a matter

of public concern. The trust with which they are held is governmental, and the state, as
trustee for the people, cannot, by acquiescence or otherwise abandon the trust property
or permit a diversion of it to private uses different from the object for which the trust
was created. The littoral owner is charged with knowledge that nothing can be done by
him that will destroy the rights of the public in the trust estate."

The Ohio Supreme Court also held in 1948 that: "the littoral owners of the upland
have no title beyond the natural shorelinej they have only the right of access and wharfing
out to navigable waters. That right is a property right although not a tangible one and
is subject to the superior right of the state as the owner of title in trust for the people
of the state, and of the United States with the authority accrwing to it by virtue of its
exclusive power over interstate commerce" (State ex rel. Squire v, Cleveland).

The Ohio Supreme Court declined to accept for review Beach Cliff Board of Trustees
v. Ferchill (2003), effectively upholding ODNR's use of the Ordinary High Water Mark.

B. The right of the public to walk and fish from shore up to the OHWM was upheld by the
Michigan Supreme Court in 2005 (Glass v. Goeckel).

C. Dr. Robert Hopperton, University of Toledo College of law, cites numerous cases that
delineate the rights of upland property owners along Ohio's lake Erie shoreline:
--Right of access to the water;
--Right of reasonable use of the water; and
--Right to wharf out into the water. (State v. Cleveland & P.R. Co., Ohio, 1916)
(Attachment 2)
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For the area between the Ordinary High Water Mark, as defined by the U.S. Army Corps
of Engineers (Attachment 3), and the Ordinary Low Water Mark, OCRMP contends that the over-
lapping property rights--private, state, and federal--are not mutually exclusive, and are
specified in federal statute (U,S.C. Title 43, Chapter 29) (Attachment 4), To summarize:
--The term "lands beneath navigable waters" means all lands up to the ordinary high water
mark (Section 1301).

--Rights of States (Sec. 1311):
"The right and power to manage, administer, lease, develop, and use the said lands and
natural resources all in accordance with applicable State law."

--Rights and powers retained by United States (Sec. 1314):
"The United States retains all its navigational servitude and rights in and powers of
regulation and control of said lands and navigable waters for the constitutional purposes
of commerce, navigation, national defense, and international affairs."”

Therefore, in Ohio, the owner of property abutting Lake Erie can enjoy the littoral
rights of access, reasonable use of the water, and wharfing out, not inconsistent with the
public's rights of fishing and recreation. The standard is one of reasonableness.

In addition, the Opinion of Attorney General Lee Fisher (now Lt. Governor) (OAG 93-025)
held that the case of "Sloan v. Biemiller did not hold that a littoral property owner on
Lake Erie holds title to the low water mark" (1878). The case of Thomas v. Sanders (Erie
County, 1979) applied the common law doctrine of state control over submerged lands for
the beneficial ownership of the public.

SECOND: Federal Requirements
A second major lssue is the guestion of the effects on Ohio's coastal management pro-
gram if NOAA holds that these rules do not meet federal requirements for coastal programs.
OCRMP urges ODNR to consult legal counsel and to hold a set of public hearings on these
draft rules, and to take no further action until the ongoing litigation of the Ohio Iake-
front Group v. ODNR has been finally settled. These questions must be answered:
--What will be the effect on funding from NOAA? (Currently $2.2 million per year)
--While this program will require funding for administration, monitoring and enforcement,
there will he a significant loss of revenue from submerged lands leases. Other sources?
--What will be the effect on local community‘'s finances if half of the revenues from
leases no longer go to local governments?

THIRD: Resource Protection
The criteria for decisions on proposed structures in the coastal area have been trans-

ferred from the lLease language to the Permit language. This is important, but a permit
is required for a structure. If all other authority is removed, how will ODNR protect
coastal resources such as coastal wetlands and spawning and nursery grounds for fish and
aquatic life, also resting and nesting areas for migratory birds (for example, the North
American Waterfowl Management Plan)?

FOURTH: Other Provisions

Public notice: OCEMP supports the rule that calls for notice to adjacent property
owners of a proposed structure in the coastal area.

We strongly recommend that notice to the public and opportunity to comment on proposed
structures be provided. Such notice could be put on the OCMP website.

Liability insurances Note that if requirements for liability insurance are dropped,
the rules must include a 'hold harmless' clause for the state,

Frosion control: We encourage nonstructural erosion control measures for shoreline
erosion., As stated, that should be included in guidance manual.

Thank you for this opportunity to express our views.

Ll Lo,

Edith Chase
President

Attachments



